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1         P R  O  C  E  E  D  I  N  G  S

2

3               SPECIAL MASTER COHEN:  All right,

4       folks, so I guess I was a little

5       surprised by reading ESI's letter to me

6       which came in about a half an hour ago.

7       The reason I was surprised is because

8       over the last two weeks the parties have

9       been talking about narrowing their

10       disputes regarding topics but I never

11       heard any intimation of an issue that

12       might lead to a request to put off the

13       depo entirely, which is a bigger issue

14       and so it seems to me we have a couple

15       things to talk about.

16               One is the scope of the issues in

17       dispute.  There are four of them as I

18       understand it, after the parties have

19       narrowed their other concerns; but also

20       the timing of the deposition at all,

21       whether it is to go forward tomorrow and

22       I have a feeling they may be linked

23       because of the way the issue came in.

24               So I can come at it either

25       direction:  Talking first about the
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1       topics and then about whether it should

2       go forward or the other way around.

3               Does anybody have a suggestion as

4       to how that should happen and please

5       remember to announce your name.

6               MR. ALDEN:  Special Master, this

7       is --

8                  (Inaudible.)

9               MR. ACKERMAN:   This is David

10       Ackerman.  I just wanted to note that

11       the deposition is scheduled for next

12       Friday, not tomorrow.

13               SPECIAL MASTER COHEN:   Okay.

14       Thank you.

15               MR. ACKERMAN:  You're welcome.

16               SPECIAL MASTER COHEN:  And

17       someone else was trying to speak?

18               MR. ALDEN:  Yes.  Sorry about

19       that, Special Master, Anthony Alden on

20       behalf of the Express Scripts

21       defendants.

22               I just wanted to perhaps simplify

23       things.  I think, and there being back

24       and forth even today as to the topics.

25       I think that we are, and the Optum
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1       defendants should obviously speak for

2       themselves, but I believe that we are

3       likely in agreement now on topics.

4               I think we have agreement as to

5       topics 8, 10 and 17, so that's three of

6       the five that we had, I believe that

7       Brad Smyer had identified to you in his

8       email earlier today.

9               SPECIAL MASTER COHEN:   9 and 21

10       being the others?

11               MR. ALDEN:  Yes.  9 and 21 being

12       the others, yeah.

13               As to topic 9, the county has

14       proposed a compromise whereby it will be

15       prepared at the deposition to testify as

16       to systems and vendors used by I believe

17       certain departments and offices but

18       provide in writing that information as

19       to others that we identified.  And that

20       again is fine as far as the Express

21       Scripts defendants are concerned but

22       again ties into the timing issue because

23       we would like that written information

24       before we take the deposition and the

25       county has represented that it's willing
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1       to get us that information in a week.

2       So even if we requested it today, I

3       don't know frankly but given the time

4       remaining, that we're going to be able

5       to do so.  I don't know that we would

6       get it before the deposition, and, but

7       in principle again subject to that

8       timing issue I think the scope of the

9       topic has now been agreed and that

10       leaves 21 which concerns sort of to the

11       extent that there are gaps, how those

12       gaps could be filed.  That leaves that

13       as the topics that remains in dispute

14       and that, I believe as you alluded to

15       earlier, ties into the timing issue so

16       I'll stop there and let you weigh in at

17       this point.

18               SPECIAL MASTER COHEN:   Okay.  So

19       well, first of all, so I chatted, just

20       so you know, I chatted with the judge

21       about this for five or ten minutes just

22       to get his views and there is certainly

23       no problem, especially if the parties

24       agree, with bumping the deposition, you

25       know, a small bit of time.  I'm
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1       certainly not talking months and I'm not

2       even talking maybe one month, but a week

3       or two so that everybody can get their

4       ducks in a row and make sure all their

5       Ts are crossed, that's fine just as a

6       matter of timing.

7               I guess I need to hear from the

8       plaintiffs on what they think as far as

9       getting, as far as their ability to get

10       to the PBM defendants what it is the PBM

11       defendants said they need before the

12       deposition can go forward and I guess

13       whether you've actually agreed to do

14       that or what you've agreed to do and

15       then I'll have to figure out, I'll have

16       to resolve possibly what it is that has

17       to be given over and then when the depo

18       goes forward so is that, will that be

19       you, David Ackerman, speaking to that or

20       somebody else?

21               MR. FARRELL:   Before we get to

22       that, this is --

23               MR. ACKERMAN:  It depends on --

24               MR. FARRELL:  David, hang on a

25       second.
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1               MR. ACKERMAN:  Yeah, sure.

2               MR. FARRELL:   This is Paul

3       Farrell.  David, to me the way that I've

4       organized this in my head is that the

5       thing that would be most helpful for you

6       is this idea about gaps; and so my

7       concern is that we have expanded the

8       scope of this deposition beyond a search

9       for whether or not documents were

10       deleted after a litigation hold should

11       have been in place and we've expanded it

12       into dates preceding that by sometimes a

13       decade in looking to see whether or not

14       there's an explanation why there are

15       gaps in emails from say 2011 to 2014.

16               So to me when we're, we get to

17       this topic about gaps, I completely

18       understand if there is a discussion that

19       is, you know, why is it that there is

20       gaps in information after the

21       theoretical litigation hold should have

22       been issued.  That's not where we're at.

23               My understanding is that the

24       testimony will be nothing was deleted

25       from electronic storage after a
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1       theoretical litigation hold would have

2       been given.

3               The primary questions that we're

4       being faced with is what explanation do

5       you have for missing information that

6       predates that.  That's not the purpose

7       of this deposition.

8               SPECIAL MASTER COHEN:   Let me

9       jump in.  So one thing that I didn't

10       want to do and the reason I didn't bring

11       up exactly what you just mentioned,

12       Paul, is I didn't want to undo any

13       agreements that you have and what I'm

14       about to say won't undo any agreements

15       that you have.  In other words if you

16       have agreements right now about the

17       scope, those hold; but this is

18       specifically and exactly what I talked

19       to Judge Polster about and what I mean

20       is this:

21               So the issue here is that a

22       litigation hold wasn't put on in -- and

23       tell me if this is the correct date --

24       2017, that's when the case was filed.

25       Is that right year?
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1               MR. HANNAWAY:  Your Honor, this

2       is James Hannaway for Webb County.  It's

3       January 2018.

4               SPECIAL MASTER COHEN:   So

5       January 2018 is with when the litigation

6       hold normally should have been put into

7       place.  The PBM defendants are

8       complaining it wasn't put into place.

9       The judge said fine, go and look at --

10       well, I should say and then the

11       plaintiff said it doesn't matter that a

12       litigation hold wasn't put into place

13       because we didn't destroy anything.  So

14       regardless of whether we should, we did

15       put on a litigation hold, in fact the

16       concern, that is, were any documents

17       destroyed, the answer is no and the

18       judge said well, that's what you say but

19       I'm going to allow a depo so that's

20       where we are.

21               Now, the question therefor is

22       what happened after January 2018.  Were

23       documents destroyed regardless of what

24       date those documents had, right?  The

25       documents might have been 2006 or 2010
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1       or whatever they were.  2023.

2               The question is what happened

3       after the litigation hold.  I agree that

4       it is, to use the PBM's own words,

5       discovery on discovery and we can talk

6       about whether we want to let that go

7       both sides because maybe we should, but

8       I agree that questioning about gaps in

9       documents from -- I'm going to make

10       something up -- 2006 to 2009 is only

11       relevant to the extent that the gap

12       occurred because of destruction after

13       2017.

14               That the gap exists is equally

15       relevant to both sides as far as what

16       you kept and what you didn't and if you

17       want to get in to discovery on discovery

18       on both sides and examine how come you

19       have these documents only this far back

20       for this custodian and how come this gap

21       is there for that custodian, I'm happy

22       to let you go at it but that's going to

23       be symmetrical.

24               So the question that is the

25       central principal question that is being
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1       addressed by this deposition is:  What

2       happened after the litigation hold was

3       supposed to have been put on and all of

4       the questions and all of the topics that

5       you've listed get at that to some extent

6       and so you can pursue them and, you

7       know, I see where you've withdrawn

8       questions and come to agreements on

9       questions and that's all good and that

10       holds; but that's the overriding

11       principle and so I assume that that may

12       to some extent answer the question of

13       well, we need this stuff before we can

14       get started.  I don't know.

15               If what the PBMs are complaining

16       about is that for 23 of the 30

17       custodians there are gaps where it's

18       unknown how far back their documents go,

19       okay, well that's important information;

20       but as I have said, only to the extent

21       that those gaps could possibly be

22       explained by the failure to retain

23       documents after the critical date of

24       January 2018.

25               So I'll stop there and ask now
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1       what do we do, what do we need to do.

2               MR. ALDEN:   Your Honor -- sorry,

3       special master, this is Anthony Alden.

4       I don't think I disagree with anything

5       that you've said.  I think the question,

6       the problem for us remains, excuse me,

7       that we still need to know what is

8       unavailable prior to that date so we can

9       ask the exact questions that you've

10       articulated which is:  Is it possible

11       that the unavailability is a reasonable

12       result of the lack of a litigation hold.

13       But I cannot ask a question as to

14       whether the documents are unavailable or

15       why as a result of the lack of

16       litigation hold without knowing what's

17       available or not.

18               And then as to topic 21, which

19       is, you know, what could be done to

20       counter the unavailability of documents

21       from a particular source, well, I can't

22       ask about that either if the answer is

23       going to be well, they may not be

24       unavailable because we haven't completed

25       our investigation so, you know, all we
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1       would ask is what seems to us to be

2       sensible and non-prejudicial to the

3       plaintiff in any way, is to complete the

4       investigation, show us what you think is

5       available and unavailable.  If the

6       answer is it's all available, then maybe

7       there is no need for a deposition; but

8       if there is remaining unavailability

9       then we'll have the deposition and I'll

10       ask the questions along the lines that

11       you just articulated.

12               That's all we're thinking and I

13       don't really see what the prejudice of

14       it is.

15               SPECIAL MASTER COHEN:   Well, I

16       don't think it's an unreasonable ask,

17       I'll just start with you, David, saying

18       that it seems to me that it's not

19       unreasonable and that if it's a matter

20       of time, we've got some more time.

21               So go ahead, David.

22               MR. ACKERMAN:   Yep and I

23       understand what you're saying -- this is

24       David Ackerman for the court reporter --

25       but I think that the issue is that
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1       Mr. Alden is conflating two separate

2       things.

3               The investigation that he's

4       describing is a review of backup tapes

5       for individuals who left the county

6       before 2018, so none of those backup

7       tapes frankly would contain information

8       that potentially would have been

9       destroyed after January of 2018.

10               If he --

11               SPECIAL MASTER COHEN:   Well, I'm

12       not sure that's true.  I mean, that's

13       not necessarily true, David, because a

14       litigation hold that's put on in 2018

15       would apply to everything you have

16       including backup tapes and it could be,

17       for example, hypothetically that after

18       2018 you have a let's get rid of, let's

19       get rid of backup tapes that are more

20       than 20 years old and so some of what

21       otherwise would have been kept has been

22       gotten rid of.  At least theoretically

23       it's not true what you just said, that

24       just because those people are employees

25       who were before 2018, it doesn't apply.
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1       It still might.

2               MR. ACKERMAN:   So that is my, I

3       believe that the designee will testify

4       that that hasn't happened.

5               So while it is a theoretical

6       possibility, it is not what actually

7       happened.  There are more than 3,000

8       backup tapes.

9               So that's, the whole purpose of

10       the deposition is to find out what

11       happened January 2018 forward and that's

12       the problem we have with it.

13               SPECIAL MASTER COHEN:   And

14       here's, David, you have one of two

15       choices, David Ackerman and Webb County

16       has one of two choices:

17               You can go forward with the

18       deposition with the facts as currently

19       known and the answers as currently given

20       on the questions that have been asked

21       and if it proves out that that is true,

22       that it is essentially irrelevant, the

23       questions that Mr. Alden has asked, that

24       it's essentially irrelevant because

25       there is no question but that, none of
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1       that stuff disappeared, you can do that;

2       but if some questions come up, then it

3       will be a reopened deposition and it

4       will be required that that information

5       is divulged and it may even be that

6       there is some expenses ordered for the

7       reopened deposition, I'm not saying

8       sanctions, but you're making a

9       commitment or -- that's choice one.

10               Or, choice two, you take your

11       time and you answer the questions even

12       though you think you don't need to, you

13       answer the questions so he has the

14       information and then you do the

15       deposition once.

16               I don't care.  I really don't.

17       It's whatever you think you want to do,

18       and you can think about it.  You don't

19       have to tell me right away but

20       that is the --

21               MR. FARRELL:   This is Paul

22       Farrell.

23               SPECIAL MASTER COHEN:  -- choice

24       you have to make.

25               MR. FARRELL:   This is Paul
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1       Farrell.

2               I hear what you're saying,

3       special master, but this is discovery on

4       discovery that we would expect to be

5       symmetrical.

6               The answer to the question as to

7       whether or not any of the backup tapes

8       were destroyed, we believe is a

9       three-minute deposition.  We believe,

10       and I'm not willing to put it under

11       oath.  I'm not the one directly involved

12       in it but my understanding is our

13       testimony will be that we are unaware

14       that any of the electronic data was

15       discarded after the theoretical

16       litigation hold date.

17               What this is is a question --

18               SPECIAL MASTER COHEN:   What

19       about non-electronic?  What about hard

20       copy?  What about the documents?

21               MR. FARRELL:  That would be a

22       David Ackerman story.  That would be --

23       yes.  Let's put that on hold for a

24       second.

25               The question is:  Is, okay, if
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1       that's the case, Webb County, that

2       nothing was destroyed, how do you

3       explain that this witness from 2010 has

4       missing documents?  And our answer is:

5       Is if there are missing or there are

6       gaps in prior stuff, they may be

7       available on one of these 3,000 tapes.

8       That's the same exact problem we're

9       having with Express Scripts today.

10               SPECIAL MASTER COHEN:   Right.  I

11       know that.

12               MR. ACKERMAN:   Is that they have

13       a -- so that's where we're coming from

14       is that this is delving away from the

15       issue of spoliation and digging into

16       arguments that are symmetrical on both

17       sides; and if we're going to put

18       someone's butt in a seat to answer

19       questions about gaps in 2010 emails,

20       then we will be doing the same thing

21       with the defendants.

22               MR. ALDEN:   Can I just respond

23       to that, special master?

24               SPECIAL MASTER COHEN:   Go ahead.

25               MR. ALDEN:   It's clearly not
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1       symmetrical -- this is Anthony Alden --

2       because there is no issue of a

3       litigation hold with respect to Express

4       Scripts.

5               We're not seeking in this

6       deposition to go beyond what the special

7       master just articulated; but, you know,

8       there are questions, I can give an

9       example with respect to emails.

10               The county's represented that it

11       complies with the Texas statutes with

12       respect to document retention.  Texas

13       statutes requires, as far as I read

14       them, that emails are retained

15       concerning services provided to

16       residents are retained for four years.

17       We're seeing that there are gaps in

18       emails from 2013 to 2016, right?  Those

19       emails at the moment -- now it may be

20       that the county when it finishes its

21       investigation, that there are no gaps in

22       those emails, right?  But right now

23       that's what we're seeing and the reason,

24       the question is well, you know, if we're

25       seeing those gaps and you're under a
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1       statutory obligation, right?  Were those

2       deleted post 2018 when a litigation hold

3       should have been in place and we don't

4       know the answer to those questions and

5       we can only ask them once we know what

6       is available and what is not available

7       because right now the answer may be

8       there is, you know, we're still -- I'm

9       told the answer is going to be we're

10       still investigating.  And that's why we

11       email, as your Honor, as special master

12       recognizes also the other forms of ESI

13       and hard copy documents where we don't

14       know what is available or not available

15       and so to me, rather than go to the

16       expense of taking a deposition where we

17       don't, the county doesn't yet have

18       answers and where we may get into

19       disputes about whether we're entitled to

20       a subsequent deposition down the road

21       with all the expense and time that that

22       entails, just tell us when you can

23       complete the investigation and we'll set

24       the deposition and it may be that the

25       deposition is in fact unnecessary or
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1       narrower because you've identified that

2       there are no, there is no problem with

3       availability of documents.

4               That to me that seems to be the

5       eminently reasonable thing to do to all

6       save time and resources in the long run.

7               MR. ACKERMAN:   Yeah, look,

8       Special Master Cohen, I think you're

9       correct.

10               SPECIAL MASTER COHEN:  You can --

11       well, let me just -- I'm not cutting you

12       off.  Let me just tell you what I'm

13       thinking, and you can respond to that as

14       well if you want to.

15               I think Mr. Alden is correct and

16       I do think that there is some symmetry

17       in what has been asked as far as

18       quote/unquote discovery on discovery but

19       the fact is that the reason that we are

20       here is because of the failure of

21       plaintiffs counsel to do something they

22       should have done and in other cases

23       plaintiffs counsel agreed, okay, let's

24       just put this case into purgatory, you

25       know, we messed up enough that we're not
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1       going to pursue this case anymore.

2               If this case, in Webb, however,

3       we kind of got saved because there's

4       this Texas statute and that's what we're

5       going to rely on.  So it's not, it isn't

6       quite symmetrical.  We're in a different

7       circumstance and I agree with Mr. Alden

8       that the easiest, quickest best way out

9       of it is for you simply to answer the

10       questions about what you got and what

11       you don't and then he can ask questions

12       about the stuff you don't and then we

13       get on with it, and we either get on

14       with it because there is no issue and

15       you, despite the failure of putting on a

16       timely litigation hold, are rescued by

17       the statute and what you actually did

18       and we can go forward and litigate it

19       fully or you didn't and fine, let's

20       figure that out now and we'll pick

21       another bellwether, and I'm not saying

22       plaintiffs will like it and obviously

23       it's going to be expensive on both sides

24       but we have to get to a place of having

25       a case that we can litigate without this
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1       concern and the easiest, best way to do

2       that is for plaintiffs to take more time

3       and answer those questions.

4               That's where I'm going to land

5       unless somebody convinces me otherwise.

6       And somebody was about to say something.

7               MR. SMYER:   Special Master

8       Cohen, this is Brad Smyer with Alston

9       Bird for OptumRX.

10               I just wanted to talk about a

11       couple of things you had mentioned.

12               First off, we agree that this is,

13       that we're here because of the failure

14       to institute a litigation hold.  We

15       don't agree about the symmetrical nature

16       or the discovery on discovery.  What we

17       are --

18               SPECIAL MASTER COHEN:   I just

19       said that, Brad.  I'm supposed to be at

20       a rehearsal dinner tonight, so I don't

21       want to just hear stuff I just said.

22               MR. SMYER:   And the other thing

23       I was going to tell you is if you look

24       at the attachment to what Mr. Farrell

25       had sent out, this isn't about, this
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1       isn't about gaps for historic periods.

2               We've asked the county to provide

3       information about available ESI for

4       custodians or potential custodians, high

5       priority people post filing of the

6       lawsuit and we have not received that

7       information, so it's not accurate to say

8       that we are seeking historic information

9       that would predate the implementation of

10       a litigation hold.

11               SPECIAL MASTER COHEN: Understood.

12       Thank you.

13               All right.  So I need to know

14       given the ruling that I just issued how

15       long Webb County needs to answer those

16       questions, and frankly you don't even

17       need to tell me that.

18               What I do need is for you to

19       figure that out and then give the

20       information to defendants and choose a

21       time when the deposition can go forward

22       with that information having been

23       exchanged.

24               MR. ACKERMAN:   We will, this is

25       Dan Ackerman -- go ahead, Paul.
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1               MR. FARRELL:   This is Paul

2       Farrell.  We're going to have to think

3       about this, David.  I mean, you know.  I

4       don't, I don't want to be disagreeable

5       and I just disagree with what you've

6       said, and I'm going to have to go back

7       and talk to my people about it.

8               SPECIAL MASTER COHEN:   Okay.

9               MR. FARRELL:   The fact of the

10       matter is my approach to this has been

11       not to assess why there's missing gaps

12       in 2012.

13               My assessment -- or if there's

14       gaps in 2012 whether there are other

15       documents that can fill those gaps.  My

16       assessment has been the scrutiny of Webb

17       County and what function and what

18       processes were in place that could have

19       possibly resulted in the deletion of

20       data and documents.

21               That's what my focus has been,

22       and if you're asking us to go back and

23       to on a custodian by custodian basis

24       explain gaps and whether or not those

25       gaps are the result of something that
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1       happened after 2018, I can tell you it

2       didn't happen after 2018 and so, you

3       know, if this is an examination of okay,

4       then explain why there's no emails in

5       2015, the answer is going to be I don't

6       know without reviewing 3,000 tapes.

7       What I can tell you is that those tapes

8       exist and were not deleted.

9               SPECIAL MASTER COHEN:   Okay.

10       Good.  I'm very happy to hear that but

11       if you can, if you can answer the

12       question, it is equally true what

13       Mr. Alden said about if you come back

14       and say here are the 23 or 30 custodians

15       and here's what's missing, not a damn

16       thing, it was all on the backup tapes,

17       then there's not even a deposition.

18               MR. FARRELL:   Okay.  That's

19       perfect.  Then that's exactly what we

20       are going to do with ESI and Optum, is

21       ask them to explain why they have

22       missing gaps.

23               SPECIAL MASTER COHEN:   Well,

24       we're not on that topic yet and if you

25       don't like my ruling --
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1               MR. FARRELL:  That's the

2       direction you're going.

3               SPECIAL MASTER COHEN:  If you

4       don't like what my ruling is, then you

5       know what to do.  I told you that I, you

6       know, I'm not making this up all of

7       whole cloth.  I did have a discussion

8       with Judge Polster just to make sure I

9       understood what the issues were and got

10       a little bit of insight but, you know,

11       I've ruled and if you don't like it,

12       then you know what to do and I'm not

13       going to take it personally as I do with

14       any other ruling.

15               MR. FARRELL:   Understood.

16               SPECIAL MASTER COHEN:   Are there

17       any other questions?

18               Okay.  Please copy me on the

19       discussion about timing so that I know

20       what the parties are thinking and when

21       the deposition might get moved to.  It

22       does need to be, you know, three weeks

23       out max.

24               MR. ALDEN:   Thank you.

25               SPECIAL MASTER COHEN:   Okay.
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1       Everybody, thank you.  Have a good

2       evening.

3                   -  -  -  -

4      (Proceedings concluded at 5:00 p.m.)

5                   -  -  -  -
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1

2

3              C E R T I F I C A T E

4

5        I, Pamela S. Greenfield, a Notary Public

6 within and for the State of Ohio, do hereby

7 certify that I attended the foregoing

8 proceedings in their entirety, that I wrote the

9 same in stenotypy, and that this is a true and

10 correct transcript of my stenotype notes.

11        IN WITNESS WHEREOF, I have hereunto set

12 my hand and seal of office, at Cleveland, Ohio,

13 this 22nd day of August, 2024.

14

15

16

17 <%25705,Signature%>

Pamela S. Greenfield, RPR, RMR, CRR, RDR

18 Notary Public, State of Ohio

My commission expires July 2, 2028

19

20

21

22

23

24

25
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