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PR O C E E D | N G S

SPECI AL MASTER COHEN: All right,
folks, so I guess | was a little
surprised by reading ESI's letter to me
which came in about a half an hour ago.
The reason | was surprised is because
over the |last two weeks the parties have
been tal king about narrowi ng their
di sputes regarding topics but | never
heard any intimation of an issue that
m ght | ead to a request to put off the
depo entirely, which is a bigger issue
and so it seenms to me we have a couple
things to tal k about.

One is the scope of the issues in
di sput e. There are four of them as |
understand it, after the parties have
narrowed their other concerns; but also
the timng of the deposition at all,
whet her it is to go forward tomorrow and
| have a feeling they may be |inked
because of the way the issue came in.

So I can come at it either

direction: Tal king first about the

Veritext Lega Solutions
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topics and then about whether it should
go forward or the other way around.

Does anybody have a suggestion as
to how that should happen and pl ease
remember to announce your name.

MR. ALDEN: Speci al Master, this

s --
(I naudi bl e.)
MR. ACKERMAN: This is David
Acker man. | just wanted to note that

the deposition is scheduled for next
Friday, not tomorrow.

SPECI AL MASTER COHEN: Okay.
Thank you.

MR. ACKERMAN: You're wel come.

SPECI AL MASTER COHEN: And
someone else was trying to speak?

MR. ALDEN: Yes. Sorry about
t hat, Special Master, Anthony Alden on
behal f of the Express Scripts
def endants.

| just wanted to perhaps simplify
t hi ngs. | think, and there being back
and forth even today as to the topics.

Il think that we are, and the Optum
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def endants should obviously speak for
t hemsel ves, but | believe that we are
li kely in agreement now on topics.

I think we have agreement as to
topics 8, 10 and 17, so that's three of
the five that we had, | believe that
Brad Smyer had identified to you in his
email earlier today.

SPECI AL MASTER COHEN: 9 and 21
being the others?

MR. ALDEN: Yes. 9 and 21 being
t he others, yeah.

As to topic 9, the county has
proposed a comprom se whereby it will be
prepared at the deposition to testify as
to systems and vendors used by I believe
certain departments and offices but
provide in writing that information as
to others that we identified. And t hat
again is fine as far as the Express
Scripts defendants are concerned but
again ties into the timng issue because
we would like that written information
bef ore we take the deposition and the

county has represented that it's willing

Veritext Lega Solutions
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to get us that information in a week.
So even if we requested it today, |
don't know frankly but given the time
remai ni ng, that we're going to be able
to do so. | don't know that we would
get it before the deposition, and, but
in principle again subject to that
timng issue | think the scope of the
topic has now been agreed and that

| eaves 21 which concerns sort of to the
extent that there are gaps, how those
gaps could be fil ed. That | eaves that
as the topics that remains in dispute
and that, | believe as you alluded to
earlier, ties into the timng issue so

"1l stop there and |let you weigh in at

this point.

SPECI AL MASTER COHEN: Okay. So
well, first of all, so |I chatted, just
so you know, | chatted with the judge

about this for five or ten m nutes just
to get his views and there is certainly
no problem especially if the parties

agree, with bumping the deposition, you

know, a small bit of time. [ "' m
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certainly not talking months and |'m not
even tal king maybe one month, but a week
or two so that everybody can get their
ducks in a row and make sure all their
Ts are crossed, that's fine just as a
matter of timng.

| guess | need to hear fromthe
plaintiffs on what they think as far as
getting, as far as their ability to get
to the PBM defendants what it is the PBM
def endants said they need before the
deposition can go forward and | guess
whet her you've actually agreed to do
t hat or what you've agreed to do and
then I'll have to figure out, I"'Il have
to resolve possibly what it is that has
to be given over and then when the depo
goes forward so is that, will that be
you, David Ackerman, speaking to that or
somebody el se?

MR. FARRELL: Bef ore we get to
that, this is --

MR. ACKERMAN: It depends on - -

MR. FARRELL: Davi d, hang on a

second.
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MR. ACKERMAN: Yeah, sure.

MR. FARRELL: This is Paul
Farrell. David, to me the way that |'ve
organi zed this in my head is that the
thing that would be most hel pful for you
is this idea about gaps; and so ny
concern is that we have expanded the
scope of this deposition beyond a search
for whether or not documents were
del eted after a litigation hold should
have been in place and we've expanded it
i nto dates preceding that by someti mes a
decade in | ooking to see whether or not
there's an explanation why there are
gaps in emails fromsay 2011 to 2014.

So to me when we're, we get to
this topic about gaps, | completely
understand if there is a discussion that
I's, you know, why is it that there is
gaps in information after the
t heoretical litigation hold should have
been issued. That's not where we're at.

My understanding is that the
testimony will be nothing was del eted

fromelectronic storage after a

Veritext Lega Solutions
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t heoretical litigation hold would have
been given.

The primary questions that we're
being faced with is what explanation do
you have for mi ssing information that
predates that. That's not the purpose
of this deposition.

SPECI AL MASTER COHEN: Let me
jump in. So one thing that | didn't
want to do and the reason | didn't bring
up exactly what you just mentioned,

Paul, is | didn't want to undo any
agreements that you have and what |'m
about to say won't undo any agreements
t hat you have. In other words if you
have agreements right now about the

scope, those hold; but this is

specifically and exactly what | talked
to Judge Pol ster about and what | mean
I's this:

So the issue here is that a
litigation hold wasn't put on in -- and
tell me if this is the correct date --
2017, that's when the case was fil ed.

I's that right year?

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 10

MR. HANNAWAY: Your Honor, this
Is James Hannaway for Webb County. It's
January 2018.

SPECI AL MASTER COHEN: So
January 2018 is with when the litigation
hold normally should have been put into
pl ace. The PBM defendants are
complaining it wasn't put into place.
The judge said fine, go and | ook at --
well, | should say and then the
plaintiff said it doesn't matter that a
litigation hold wasn't put into place
because we didn't destroy anything. So
regardl ess of whether we should, we did
put on a litigation hold, in fact the
concern, that is, were any documents
destroyed, the answer is no and the
judge said well, that's what you say but
" mgoing to allow a depo so that's
where we are.

Now, the question therefor is
what happened after January 2018. Wer e
documents destroyed regardl ess of what
date those documents had, right? The

documents mi ght have been 2006 or 2010
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or whatever they were. 2023.

The question is what happened
after the litigation hold. | agree that
it is, to use the PBM s own words,

di scovery on discovery and we can talk
about whet her we want to let that go
both sides because maybe we shoul d, but
| agree that questioning about gaps in
documents from -- |I'"m going to make
somet hing up -- 2006 to 2009 is only
rel evant to the extent that the gap
occurred because of destruction after
2017.

That the gap exists is equally
rel evant to both sides as far as what
you kept and what you didn't and if you
want to get in to discovery on discovery
on both sides and exam ne how come you
have these documents only this far back
for this custodian and how come this gap
is there for that custodian, |'m happy
to let you go at it but that's going to
be symmetrical.

So the question that is the

central principal question that is being
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addressed by this deposition is: What

happened after the litigation hold was

supposed to have been put on and all of
the questions and all of the topics that
you've |listed get at that to some extent

and so you can pursue them and, you
know, | see where you've withdrawn
guestions and come to agreements on
guestions and that's all good and that
hol ds; but that's the overriding
principle and so | assume that that may
to some extent answer the question of
well, we need this stuff before we can
get started. | don't know.

If what the PBMs are compl aining
about is that for 23 of the 30
custodi ans there are gaps where it's
unknown how far back their documents go,
okay, well that's important information;
but as | have said, only to the extent
t hat those gaps could possibly be
expl ai ned by the failure to retain
documents after the critical date of
January 2018.

So I''ll stop there and ask now
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what do we do, what do we need to do.

MR. ALDEN: Your Honor -- sorry,
special master, this is Anthony Al den.
| don't think | disagree with anything
that you've said. | think the question,
the problem for us remains, excuse me,
that we still need to know what is
unavail able prior to that date so we can
ask the exact questions that you've
articul ated which is: s it possible
that the unavailability is a reasonable
result of the lack of a litigation hold.
But | cannot ask a question as to
whet her the documents are unavail abl e or
why as a result of the lack of
litigation hold without know ng what's
avail abl e or not.

And then as to topic 21, which
I's, you know, what could be done to
counter the unavailability of documents
froma particular source, well, | can't
ask about that either if the answer is
going to be well, they may not be
unavail abl e because we haven't compl eted

our investigation so, you know, all we
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woul d ask is what seems to us to be
sensi bl e and non-prejudicial to the
plaintiff in any way, is to complete the
I nvestigation, show us what you think is
avail abl e and unavail abl e. If the
answer is it's all available, then maybe

there is no need for a deposition; but

if there is remaining unavailability
then we'll have the deposition and |"']|
ask the questions along the |ines that

you just articul ated.

That's all we're thinking and |
don't really see what the prejudice of
it is.

SPECI AL MASTER COHEN: wel |, |
don't think it's an unreasonabl e ask,
"1l just start with you, David, saying
that it seems to me that it's not
unreasonable and that if it's a matter
of time, we've got some more time.

So go ahead, David.

MR. ACKERMAN: Yep and |
understand what you're saying -- this is
Davi d Ackerman for the court reporter --

but | think that the issue is that

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 15

M. Alden is conflating two separate
t hi ngs.

The investigation that he's
describing is a review of backup tapes
for individuals who |eft the county
before 2018, so none of those backup
tapes frankly would contain information
t hat potentially would have been

destroyed after January of 2018.

| f he --
SPECI AL MASTER COHEN: Well, |I'm
not sure that's true. | mean, that's

not necessarily true, David, because a
litigation hold that's put on in 2018
woul d apply to everything you have

I ncludi ng backup tapes and it could be,
for example, hypothetically that after

2018 you have a let's get rid of, let's
get rid of backup tapes that are more
than 20 years old and so some of what
ot herwi se woul d have been kept has been
gotten rid of. At | east theoretically
It's not true what you just said, that
just because those people are enpl oyees

who were before 2018, it doesn't apply.
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It still m ght.
MR. ACKERMAN: So that is my,
believe that the designee will testify

that that hasn't happened.

So while it is a theoretical
possibility, it is not what actually
happened. There are more than 3,000
backup tapes.

So that's, the whole purpose of
the deposition is to find out what
happened January 2018 forward and that's
the problem we have with it.

SPECI AL MASTER COHEN: And
here's, David, you have one of two
choices, David Ackerman and Webb County
has one of two choices:

You can go forward with the
deposition with the facts as currently
known and the answers as currently given
on the questions that have been asked
and if it proves out that that is true,
that it is essentially irrelevant, the
guestions that M. Alden has asked, that
it's essentially irrelevant because

there is no question but that, none of
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that stuff di sappeared, you can do that;
but if some questions come up, then it
will be a reopened deposition and it
will be required that that information
iI's divulged and it may even be that
there is some expenses ordered for the
reopened deposition, |I'm not saying
sanctions, but you're making a

comm tment or -- that's choice one.

Or, choice two, you take your
time and you answer the questions even
t hough you think you don't need to, you
answer the questions so he has the
i nformati on and then you do the
deposition once.

| don't care. | really don't.
It's whatever you think you want to do,
and you can think about it. You don''t
have to tell me right away but
that is the --

MR. FARRELL: This is Paul
Farrell.

SPECI AL MASTER COHEN: -- choice
you have to make.

MR. FARRELL: This is Paul

Veritext Lega Solutions
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Farrell.

| hear what you're saying,
speci al master, but this is discovery on
di scovery that we would expect to be
symmetrical.

The answer to the question as to
whet her or not any of the backup tapes

were destroyed, we believe is a

three-m nute deposition. We believe,
and |'"mnot willing to put it under
oat h. " m not the one directly involved

in it but my understanding is our
testimony will be that we are unaware
t hat any of the electronic data was
di scarded after the theoretical
litigation hold date.
What this is is a question --
SPECI AL MASTER COHEN: What
about non-electronic? What about hard
copy? What about the documents?

MR. FARRELL: That woul d be a

Davi d Ackerman story. That would be --
yes. Let's put that on hold for a
second.

The question is: |l s, okay, if
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that's the case, Webb County, that
not hi ng was destroyed, how do you
explain that this witness from 2010 has
m ssing documents? And our answer isS:
Is if there are m ssing or there are
gaps in prior stuff, they may be
avail able on one of these 3,000 tapes.
That's the same exact problem we're
having with Express Scripts today.

SPECI AL MASTER COHEN: Ri ght .
know t hat .

MR. ACKERMAN: s that they have
a -- so that's where we're comng from
is that this is delving away from the
I ssue of spoliation and digging into
arguments that are symmetrical on both
sides; and if we're going to put
someone's butt in a seat to answer
qguestions about gaps in 2010 email s,
then we will be doing the same thing
with the defendants.

MR. ALDEN: Can | just respond
to that, special master?

SPECI AL MASTER COHEN: Go ahead.

MR. ALDEN: It's clearly not

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 20

symmetrical -- this is Anthony Alden --
because there is no issue of a
litigation hold with respect to Express
Scripts.

We're not seeking in this
deposition to go beyond what the special
master just articulated; but, you know,
there are questions, | can give an
example with respect to emails.

The county's represented that it
complies with the Texas statutes with
respect to document retention. Texas
statutes requires, as far as | read
them that emails are retained
concerning services provided to
residents are retained for four years.
We're seeing that there are gaps in
emails from 2013 to 2016, right? Those
emails at the moment -- now it may be
t hat the county when it finishes its
i nvestigation, that there are no gaps in
those emails, right? But right now
that's what we're seeing and the reason,
t he question is well, you know, if we're

seeing those gaps and you're under a
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statutory obligation, right? Wre those
del eted post 2018 when a litigation hold
shoul d have been in place and we don't
know the answer to those questions and
we can only ask them once we know what
i's avail able and what is not avail able
because right now the answer may be
there is, you know, we're still -- 1"'m
told the answer is going to be we're
still i1nvestigating. And that's why we
email, as your Honor, as special master
recogni zes also the other forms of ESI
and hard copy documents where we don't
know what is avail able or not avail able
and so to me, rather than go to the
expense of taking a deposition where we
don't, the county doesn't yet have
answers and where we may get into

di sputes about whether we're entitled to

a subsequent deposition down the road

with all the expense and time that that
entails, just tell us when you can
compl ete the investigation and we'll set

the deposition and it may be that the

deposition is in fact unnecessary or
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narrower because you've identified that
there are no, there is no problem with
avail ability of documents.

That to me that seems to be the
em nently reasonable thing to do to al
save time and resources in the long run.

MR. ACKERMAN: Yeah, | ook,
Speci al Master Cohen, | think you're
correct.

SPECI AL MASTER COHEN: You can -
well, let me just -- |I'mnot cutting you
of f. Let me just tell you what |I'm
t hi nki ng, and you can respond to that as
well if you want to.

| think M. Alden is correct and
| do think that there is some symmetry
I n what has been asked as far as
quot e/ unquote discovery on discovery but
the fact is that the reason that we are
here is because of the failure of
plaintiffs counsel to do something they
shoul d have done and in other cases
plaintiffs counsel agreed, okay, let's
just put this case into purgatory, you

know, we messed up enough that we're not
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going to pursue this case anynmore.
If this case, in Webb, however,
we ki nd of got saved because there's

this Texas statute and that's what we're

going to rely on. So it's not, it isn't
quite symmetrical. We're in a different
circumstance and | agree with M. Alden

that the easiest, quickest best way out
of it is for you simply to answer the
guestions about what you got and what
you don't and then he can ask questions
about the stuff you don't and then we
get on with it, and we either get on
with it because there is no issue and
you, despite the failure of putting on a
timely litigation hold, are rescued by
the statute and what you actually did
and we can go forward and litigate it

fully or you didn't and fine, let's
figure that out now and we'll pick

anot her bell wether, and |I'm not saying
plaintiffs will like it and obviously
it's going to be expensive on both sides
but we have to get to a place of having

a case that we can litigate without this

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 24

concern and the easiest, best way to do
that is for plaintiffs to take more time
and answer those questions.

That's where |I'm going to | and
unl ess somebody convinces me otherwi se.
And somebody was about to say somet hing.

MR. SMYER: Speci al Master
Cohen, this is Brad Smyer with Alston
Bird for OptumRX.

| just wanted to tal k about a
coupl e of things you had menti oned.

First off, we agree that this is,
that we're here because of the failure
to institute a litigation hol d. We
don't agree about the symmetrical nature
or the discovery on discovery. What we
are --

SPECI AL MASTER COHEN: | just
said that, Brad. " m supposed to be at
a rehearsal dinner tonight, so |I don't
want to just hear stuff | just said.

MR. SMYER: And the other thing
| was going to tell you is if you | ook
at the attachment to what M. Farrel

had sent out, this isn't about, this
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Isn't about gaps for historic periods.

We' ve asked the county to provide
I nformati on about avail able ESI for
custodi ans or potential custodians, high
priority people post filing of the
| awsuit and we have not received that
i nformation, so it's not accurate to say

t hat we are seeking historic information

t hat woul d predate the i mplementation of
a litigation hold.

SPECI AL MASTER COHEN: Under st ood.
Thank you.

Al'l right. So | need to know
given the ruling that | just issued how
|l ong Webb County needs to answer those
questions, and frankly you don't even
need to tell me that.

What | do need is for you to

figure that out and then give the
I nformation to defendants and choose a
time when the deposition can go forward
with that information having been
exchanged.

MR. ACKERMAN: We will, this is

Dan Ackerman -- go ahead, Paul.
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MR. FARRELL: This is Paul
Farrell. We're going to have to think
about this, David. I mean, you know. I
don't, | don't want to be disagreeable
and | just disagree with what you've
said, and |I'm going to have to go back

and talk to my people about it.

SPECI AL MASTER COHEN: Okay.

MR. FARRELL: The fact of the
matter is my approach to this has been
not to assess why there's m ssing gaps
in 2012.

My assessment -- or if there's
gaps in 2012 whether there are other
documents that can fill those gaps. My
assessment has been the scrutiny of Wbb
County and what function and what
processes were in place that could have
possi bly resulted in the del etion of
data and documents.

That's what my focus has been,
and if you're asking us to go back and
to on a custodian by custodian basis
expl ain gaps and whether or not those

gaps are the result of something that
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happened after 2018, | can tell you it
didn't happen after 2018 and so, you
know, if this is an exami nation of okay,
then explain why there's no emails in
2015, the answer is going to be | don't
know wi t hout reviewi ng 3,000 tapes.

What | can tell you is that those tapes

exi st and were not del et ed.

SPECI AL MASTER COHEN: Okay.
Good. | " m very happy to hear that but
If you can, if you can answer the
qguestion, it is equally true what

M. Alden said about if you come back
and say here are the 23 or 30 custodi ans
and here's what's mi ssing, not a damn
thing, it was all on the backup tapes,
then there's not even a deposition.

MR. FARRELL: Okay. That's
perfect. Then that's exactly what we
are going to do with ESI and Optum, is
ask them to explain why they have
m ssing gaps.

SPECI AL MASTER COHEN: Wel |,
we're not on that topic yet and if you

don't like my ruling --
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MR. FARRELL: That's the
di rection you're going.
SPECI AL MASTER COHEN: I f you

don't Iike what my ruling is, then you

know what to do. | told you that |, you
know, |'m not making this up all of
whol e cl ot h. | did have a discussion

with Judge Polster just to make sure |
under st ood what the issues were and got

a little bit of insight but, you know,

|"ve ruled and if you don't like it,
then you know what to do and |I'm not
going to take it personally as |I do with

any other ruling.

MR. FARRELL: Under st ood.

SPECI AL MASTER COHEN: Are there
any other questions?

Okay. Pl ease copy me on the
di scussi on about timng so that | know
what the parties are thinking and when
the deposition m ght get moved to. | t
does need to be, you know, three weeks
out max.

MR. ALDEN: Thank you.

SPECI AL MASTER COHEN: Okay.
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Everybody,

eveni ng.

t hank you. Have a good

(Proceedi ngs concl uded at
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5:00 p.m)
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CERTI FI CATE

|, Pamela S. Greenfield, a Notary Public
within and for the State of Ohio, do hereby
certify that | attended the foregoing
proceedings in their entirety, that | wrote the
same in stenotypy, and that this is a true and
correct transcript of my stenotype notes.

I N W TNESS WHEREOF, | have hereunto set
my hand and seal of office, at Clevel and, Ohi o,
this 22nd day of August, 2024.

Pamela S. Greenfield, RPR, RMR, CRR, RDR
Not ary Public, State of Ohio

My comm ssion expires July 2, 2028
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thinking 14:12 | two 3:87:3 virginia  2:5 Writi.ng 518
22:13 28:20 15:1 16:14,16 '
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[written - zendeh]

written 5:23
wrote 30:8

y

yeah 5:128:1
22.7

year 9:25
years 15:20
20:16

yep 14:22

y4

zendeh 2:22

WWw.veritext.com

Veritext Lega Solutions

Page 10

888-391-3376



	Status Conference
	Word Index
	All
	& - approach
	arguments - couple
	court - esq
	essentially - happen
	happened - looking
	m - please
	point - right
	rmr - teleconference
	tell - writing
	written - zendeh

	Alphabetical
	Numbers and Symbols
	& - approach

	A
	& - approach
	arguments - couple

	B
	arguments - couple

	C
	arguments - couple
	court - esq

	D
	court - esq

	E
	court - esq
	essentially - happen

	F
	essentially - happen

	G
	essentially - happen

	H
	essentially - happen
	happened - looking

	I
	happened - looking

	J
	happened - looking

	K
	happened - looking

	L
	happened - looking

	M
	m - please

	N
	m - please

	O
	m - please

	P
	m - please
	point - right

	Q
	point - right

	R
	point - right
	rmr - teleconference

	S
	rmr - teleconference

	T
	rmr - teleconference
	tell - writing

	U
	tell - writing

	V
	tell - writing

	W
	tell - writing
	written - zendeh

	Y
	written - zendeh

	Z
	written - zendeh




